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Re: Regulations To Implement the Pregnant Workers Fairness Act (RIN 3046-AB30)

The Jacobs Institute of Women'’s Health at The George Washington University Milken Institute School
of Public Health appreciates the opportunity to comment on the draft “Regulations To Implement the
Pregnant Workers Fairness Act” (RIN 3046-AB30). We applaud the draft regulation’s flexible approach
to supporting documentation and recommend that the revised rule specify that pregnant workers are
eligible for accommodations to protect them from exposure to infectious diseases.

The mission of Jacobs Institute of Women's Health is to identify and study aspects of healthcare and
public health, including legal and policy issues, that affect women’s health at different life stages; to
foster awareness of and facilitate dialogue around issues that affect women’s health; and to promote
interdisciplinary research, coordination, and information dissemination, including publishing the peer-
reviewed journal Women's Health Issues. We represent an interdisciplinary group of affiliated faculty
members who are experts in research, health policy, and medical care related to women’s health.

Supporting Documentation

We strongly support the statements that 1) a covered entity is not required to seek supporting
documentation from a worker who seeks an accommodation under the PWFA, 2) that it is not
reasonable for the employer to require documentation when both the limitation and need for
reasonable accommodation are obvious, and 3) that employers should provide requested
accommodations on an interim basis if supporting documentation is necessary but not yet available.
We thank the Commission for recognizing that workers might require accommodations before they are
able to access care with a provider who can supply documentation, and that the lack of maternity care
providers in some counties makes it challenging to obtain the kinds of appointments that would allow
workers to secure documentation for their pregnancy-related limitations.
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The maldistribution of maternal health providers, especially in rural areas, is well-documented®? and
appears to have worsened in recent years.> Compounding this issue is a lack of healthcare providers
who accept Medicaid.*>® Analysis of Medicaid claims data by the Fitzhugh Mullan Institute for Health
Workforce Equity at the George Washington University shows that between 2016 and 2019, the
number of obstetrician-gynecologists (OBGYNs) treating Medicaid patients declined; lowa, for instance,
lost 10% of its Medicaid OBGYN workforce during that time period.” Occupations that are physically
demanding, such as food service and construction, have large proportions of workers covered by
Medicaid.? In other words, Medicaid beneficiaries often hold the kinds of jobs that might require
accommodations during pregnancy, but they face higher barriers than their privately insured peers to
seeing providers who could supply documentation. A flexible approach to documentation can
therefore improve equity.

Infectious Disease Exposures

Changes in immunity and physiology make pregnant people more susceptible to several infectious
diseases, and pregnant populations experience increased severity and complications with diseases
such as influenza.>'° The Centers for Disease Control and Prevention identified pregnant and recently
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pregnant people as one of the populations at higher risk for severe COVID-19.!! The draft regulation
recognizes exposures to certain chemicals as a situation in which pregnant workers are entitled to
accommodations. We ask that the revised regulation also recognize potential exposure to infectious
diseases as a situation for which pregnant workers can request accommodations.

Accommodations to limit exposure to airborne diseases (flu, COVID-19, etc.) could include improved
indoor air quality via ventilation, air filtration, and air disinfection;%131% moving workers from areas of
high exposure risk (e.g., crowded rooms) to areas of lower exposure risk (including telework where
feasible); and providing high-quality respiratory protection (e.g., respirators approved the National
Institute for Occupational Safety and Health).> In the revised regulation, we recommend that the
Commission add to the list of reasonable accommodation examples in § 1636.3(i)(2) “reducing
exposure to airborne infectious diseases by improving workplace air quality, moving pregnant workers
to areas of less exposure, and/or providing high-quality respiratory protection.”

This addition would allow pregnant workers to avoid severe complications of influenza, COVID-19, and
other infectious diseases. Where it spurs employers to improve indoor air quality, all employees in
those workplaces will benefit from less missed time due to illness.

Thank you for this opportunity to comment. If you have any questions, please contact Jacobs Institute
of Women'’s Health managing director Liz Borkowski at 202-994-0034 or borkowsk@gwu.edu.
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